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Experience in South Africa of the application of PPP principles in local government, generically referred to as Municipal Services Partnership (MSP) contracts, is limited.   It is, however, already possible to identify certain critical aspects which, if dealt with correctly, will facilitate the process leading to the successful conclusion of a contract.   In this article Stewart Gibson attempts to highlight some of the lessons learned from the small number of contracts already in place.

Available Support

The decision to start towards the implementation of a MSP contract should not be taken lightly.   It is not an easy way of resolving service delivery problems.   Those few officials and their advisors who have been through the process will confirm that it is a long and difficult road fraught with unexpected obstacles.

Technical and financial support to a municipality entering this field for the first time is available from organizations such as the Municipal Infrastructure Investment Unit (MIIU), a unit established by the Department of Provincial and Local Government with the support of USAID.   In addition to providing limited financial support, the officials of this unit form a core of knowledge of MSP projects from both South African and international experience.

The team chosen to advise and assist the municipality should be carefully selected for the experience they have on similar work and for their understanding of the special issues associated with MSP contracts.   The team members should be barred from participating in any related work for prospective bidders and the eventually selected contractor. 

Thorough Preparation  

The process must start with a careful and detailed analysis of the current status of the service.   This should be followed by an analysis of the various MSP options which are available and the selection of the option most appropriate to the specific conditions of the service.   The selection of the chosen option must include consideration of whether it should be a private or public partnership and the balancing of three key elements:

· the benefit and affordability to the consumer

· the attractiveness of the contract to prospective partners 

· the benefit and risk to the municipality.    

The complete support of the political decision makers to follow the selected option is obviously a critical factor for success.

The Procurement Process

Preparation required before entering into a procurement process should include assembling all the information required by bidders in such a way that it is adequate for them to make considered decisions.   It is far better for the municipality to prepare this information than for the bidders to each have to go and find it for themselves.   The preparation should also include technical and legal drafting of a contract as well the definition of the procurement process with its associated procedures, rules and documentation.   The procurement rules should include appropriate transparency clauses which define the evaluation process, the method to be used in comparing bids and arrangements for public openings of bid documents.   The more definitive the procurement documents are, the more straightforward the evaluation process will be.

It is important to structure the procurement process so that there is a pre-qualification stage where bidders, who can show the necessary experience, resource base and financial capacity, are selected to take part in the bidding process.   Consideration can also be given for larger contracts, such as concessions, to split the technical and financial bidding processes so that only those bidders who rate high on the technical submissions are required to prepare financial bids.   It has to be recognized that procurement processes can be extremely costly for the bidders and, ultimately, the consumers are paying these costs.   There must always be a balance, therefore, between cost to the bidder and obtaining the best contract for the authority and its consumers.

Where bids require the provision of capital expenditure, the commitment of the availability of the required funds must be made an integral part of the bid. 

Although the above refers to a bidding process, the same comments would be applicable to any form of negotiated contract.   It is, however, difficult to justify a contract negotiated with only one contractor as being competitive and market related.    

Empowerment

The balance between maximising empowerment and sourcing technically and financially strong contractors is a very fine line.   The terms of the contract have to clearly define the level of empowerment required and the method of measuring the achievement of the required goals.   It is considered most appropriate for empowerment to focus on the use and development of local personnel, suppliers, contractors, service providers, etc., rather than on the creation of shell companies whose empowerment shareholders cannot contribute to the initial financing or financial commitments and who, therefore, will only see financial returns after many years of involvement.   

Closing the Contract

By the time that the municipality enters into the procurement process they must have identified their project team of councilors, council officials and independent advisors.   The leader of this team can either come from within the municipality or can be appointed from one of their advisors.   This team leader will have the responsibility of ensuring that the partnership is put in place in accordance with the predetermined rules and in the shortest period of time.

The team leader also has a special role of briefing the involved Council members on an on-going basis and ensuring that they continue to provide strong political support and assistance to the project.   The involvement of certain councilors as champions of the proposed partnership has always proved to be a key factor in the eventual implementation.

The evaluation process and eventual selection of the preferred partner must carefully follow the rules laid down in the procurement process.   Record must be kept of the reasons for decisions in respect of evaluations and feed back must be given to all bidders as to their relative standing in the evaluation.

It is also important that the team leader has the necessary experience of similar types of contract as it will be that person’s responsibility to negotiate the final terms of the contract with the selected partner.   During the negotiation process it is always important to remember that the partnership has ultimately to serve the customers of the area in a better and more sustainable manner than could otherwise have been achieved. 

Labour Issues

It is critical to involve labour at the earliest stage of feasibility studies or the initial development of the proposals.   This involvement should encompass all affected employees as well as their relevant trade unions – remembering that in many cases staff of the Treasurer’s Department or the Human Resources Department are likely to be affected by outsourcing arrangements in respect of technical service provision.   Typically any proposal with the word “private” in the title will initially produce concerns by organized labour while experience has shown the trade unions to be very supportive of properly structured public/public or community based partnerships.

A recent article by Barry Jackson of the MIIU has shown that the Nelspruit and Dolphin Coast concessions have, in fact, led to an increase in the number of people employed in the provision of the service.    It is anticipated that this pattern would be repeated in the majority of MSP arrangements as authorities generally are understaffed in respect of providing realistic services to their new and larger municipal areas.

The process to be followed should conform to the Framework Agreement which has been signed by COSATU and SALGA and which has been endorsed by Government.   If transfer of staff is involved it is suggested that all affected staff be transferred and that no choice of remaining behind should be given.   A recent case found that the water quality unit of an organization had opted not to be transferred when a choice was given.   That unit now sits without any real work while the water treatment plant has no water quality control team.

The Future of MSP’s

As more local experience is gained on the implementation of MSP contracts it is anticipated that the process will be quicker and more straight forward than earlier contracts which were caught up in a mesh of conflicting legislation and policy arguments.   Current legislation is more supportive, although conflicts do and will continue to arise.   Policy makers still, however, have to support the MSP process and ensure an environment which makes it attractive for both public and private service providers to leverage commercial funding and expertise for the benefit of providing better services for all.   Experience to date shows that MSP contracts can make a positive contribution in this regard.
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